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Case No. CR95000271

HONORABLE WALLACE R. HOGGATT
DIVISION THREE

This Rule 125 Decision and Order is divided into two sections: Section I addresses and decides the
State’s motion for reconsideration of two previous orders of this court and the defendant’s cross-motion for
reconsideration on one issue from one of those orders, and Section II sets forth the court’s findings of fact,

conclusions of law, and order pertaining to the pending post-conviction relief proceedings.

I. MOTION AND CROSS-MOTION FOR RECONSIDERATION

The court has considered the State’s Motion to Reconsider Application of 2003 ABA Guidelines and
Finding of Per Se Deficient Performance, filed April 16, 20101; Defendant’s Response thereto, filed May 17,
2010, which contains a cross-motion for reconsideration of the court’s refusal to find prejudice per se; and the
State’s Reply, filed June 01, 2010.

A. RELEVANT PROCEDURAL HISTORY
1. Procedural History Relating to the Court’s Order of April 10, 2008.

On March 03 and 04, 2008, the fourth and fifth days of the evidentiary hearing, the defense made an oral
request of the court to recognize the applicability of the 2003 ABA Guidelines for the Appointment and
Performance of Defense Counsel in Death Penalty Cases. The issue came up in the context of an offer into
evidence of the relevant guidelines (Exhibit 115), and the State’s objection thereto. The State argued that the
2003 Guidelines did not apply in 1996 (when the defendant was tried) or 1997 (when the defendant was

sentenced). The court overruled the objection and allowed the exhibit, but ordered the defense to provide

! The State’s Motion for Reconsideration was received by the clerk and stamped in on April 16. For reasons unknown to the court, the
first stamp was crossed out and the motion received another stamp showing a filing on April 26 rather than April 16. The court does
not believe that the difference is a material one, but to the extent that it is important, the court will deem the motion to have been filed
on April 16, 2010.
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i

ai}'ghority that “what have been codified in the guidelines in 2003 were in fact obligations on the part of the

[

2

cf%:ii”ense team at the time that this action was litigated.” R. T. March 03, 2008, at 64. The next day the court

Yoy

gﬁ%ve the State an opportunity to file a written pleading on the subject. R. T. March 04, 2008, at 8. The State did

L
sa, in the form of a motion asking the court to find the guidelines inapplicable, filed March 17, 2008. Although
L

the: State’s motion did not say this in so many words, it asked the court to make a ruling as a matter of law and
s
to do so right away. The State did not ask the court to consider any of the testimony at the hearing, nor to wait
until the conclusion of the hearing. Similarly, in his response, filed March 28, 2008, defendant asked the court
to rule as a matter of law, that the 2003 ABA Guidelines codified existing law which applied in the mid-1990s.
Defendant did not ask the court to delay a ruling until the hearing was completed.
The relevant part of the court’s ruling of April 10, 2008, is as follows:

The 2003 ABA Guidelines for the Appointment and Performance of Defense

Counsel in Death Penalty Cases set forth principles which were applicable to

defense counsel long before 2003 — including the mid-1990s when the victim was

murdered and when Defendant was tried, convicted, and sentenced. Accordingly,

Defendant’s Request to Apply 2003 ABA Guidelines is GRANTED, and the

State’s Motion to Find 2003 ABA Guidelines Inapplicable is DENIED....
2. Procedural History Relating to the Court’s Order of February 10, 2009.

On March 03, 2008, the fourth day of the post-conviction relief evidentiary hearing, the defendant filed

a motion entitled “Bench Memo: Attorney Error & Prejudice Per Se Is Established.” As originally filed, the
motion did not raise any issue regarding the Rule 6.8 qualifications of defense counsel who handled the trial and
sentencing. Rather, the motion sought an order finding attorney error and prejudice per se and vacating the
sentence of death on the grounds that “trial counsel failed to include a Mitigation Specialist as part of the
defense team.” (Bench Memo, March 03, 2008, at 2.) In the alternative, the motion asked for a finding of

attorney error per se and a determination based on the evidence of whether that error caused prejudice. The

motion was essentially held in abeyance until the conclusion of the extending evidentiary hearing, and on July

? The filing was entitled, “Reply to State’s Response to Mr. Sharp’s Request to Apply 2003 ABA Guidelines”.

* Although labeled a “Bench Memo,” as opposed to a motion, it was a motion, and throughout the proceedings it was treated as such

by the parties and the court. See R. T. March 03, 2008, at 12, R. T. July 30, 2008, at 27 and 32, and R.T. November 07, 2008, at 52.
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A}

3@; the last day, oral argument was set for August 28 on pending motions, including this one. After various

cﬁ}mtinuances, the parties argued the motion on November 07.
ok

il . .
frs, At the time of argument, defendant moved to amend the motion as follows:

L

i MR. GORMAN: ...I’m going to orally move to amend it [the motion] — and
L we’ll do it in writing — to also include as the ground for prejudice per se what
Pl came out in the evidentiary hearing when trial counsel White testified that neither

hd of the attorneys — and I believe it was prompted by the court’s inquiry — none of

the attorneys appointed, neither of them, met minimum qualifications of Rule 6.8
of the Arizona Rules of Criminal Procedure. And neither of them met the
minimum qualifications under ABA guidelines.
So I’m going to offer that, those undisputed facts, as additional, under procedural
rules and the ABA guidelines for a finding of prejudice per se because not only
did he have no mitigation specialist, he had no counsel who met even the
minimum requirements for representation.

R. T. November 07, 2008, at 56.

The State did not object to the motion to amend, requesting only that the amendment be in writing and
that the State have a chance to respond. Accordingly, the court granted the amendment, directed that the
amendment be submitted in writing, and set dates for a response and reply. Id. at 56-58.

Defendant filed his amended motion,* contending that trial and sentencing counsel were ineligible under
Rule 6.8 and certain ABA defense guidelines. He attached to his amended motion copies of Rule 6.8, including
the version that went into effect on November 01, 1996, on an emergency basis. The State responded, among
other things, that Rule 6.8 was not in effect in July, 1995, when defense counsel were appointed to represent
Mr. Sharp.” The State did not argue that the court could not or should not consider the defense motion on the
grounds that it was outside the scope of the hearing authorized by the court’s 2004 order allowing an
evidentiary hearing. Rather, the State contended that the defense argument should be rejected on its merits.

Defendant filed a reply on January 02, 2009. Four days later, defendant submitted exhibits, among them copies

of the October 22, 1996, Supreme Court order adopting the rule on an emergency basis, and the June 25, 1997,

* It was entitled “SUPPLEMENT TO Bench Memo: Attorney Error & Prejudice Per Se Is Established,” filed November 24, 2008.

3 «“Response to Petitioner’s Supplement to Bench Memo Re: Attorney Error and Prejudice Per Se,” filed December 08, 2008.
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%ﬁpreme Court order adopting the rule permanently. Both of those orders show that they were sent to The Hon.
I%atthew W. Borowiec, then the Presiding Judge of Cochise County and the trial judge in this case, and to

it

&échise County Legal Defender James G. White, lead trial counsel for the defense.
Ly

o This court ruled on defendant’s amended motion on February 10, 2009, granting it to the extent that it
Lt

ng‘quested a ruling that defense counsel at the sentencing phase were not qualified capital counsel under Rule
6.8, which was applicable to the 1997 sentencing proceedings. The court denied defendant’s amended motion to
the extent that it requested a per se determination of prejudice.
3. Procedural History Relating to the State’s Motion for Reconsidération.

Two years after the court made its April 10, 2008, decision, and|a year and two months after the court
made its February 10, 2009, decision, the State asked the court to “reconsider its (1) April 10, 2008,
determination that the 2003 American Bar Association Guidelines for the Appointment and Performance of

Counsel in Death Penalty Cases apply to the instant matter, and (2) February 10, 2009, ruling that Petitioner

Kyle David Sharp has established deficient performance ‘as a matter oflaw’ under Strickland v. Washington,

466 U.S. 668 (1984), based on his counsel’s failure to utilize a mitigatidn specialist.” (State’s Motion for
Reconsideration at 1.) The State’s challenge to court’s April 10 decisiogh is based primarily on Bobby v. Van
Hook, 558 U.S. __ (2009). Its challenge to the February 10 decision is based, in part, on its first argument,
but the State also asserts that deficient performance is a fact-specific ind: uiry which cannot be established as a

matter of law and that in any event defendant has not demonstrated deficient performance. In a footnote, the

State also suggested that the court’s February 10 order may have exceeded its self-imposed limitations:

By finding deficient performance from the failure to hire a mitigation specialist,
this Court arguably expanded the scope of Sharp’s PCR claim, which alleged
only ineffective assistance of counsel for failure to present fact witnesses at
sentencing to corroborate Sharp’s self-reported claims of (1) childhood abuse and
violence, (2) head injuries, and (3) drug and alcohol-assdciated blackouts. (M.E.,
filed 8/12/04.)

(State’s Motion for Reconsideration at 5, fn. 4; emphasis added.)
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{‘;i In his Response to the State’s Motion for Reconsideration, the defendant not only opposed the relief
kg.'

Igiéiluested by the State; he also asked the court to reconsider that portion of its February 10, 2009, order denying

pub

a%ﬁinding of prejudice per se.

o

5 By the time the State filed its Reply to the defendant’s Response, the State was no longer contending
L

tgaat it was merely “arguabl[e]” that the “Court granted relief on an issue not before it”; rather, that position was
asserted without qualification. (State’s Reply at 4.) The State also argued that “in finding per se deficient
performance from counsel’s failure to employ a mitigation specialist, this Court raised an issue that the parties
had not fully briefed: the prior pleadings had focused primarily on whether Sharp had established prejudice per
se, not deficient performance as a matter of law.” (Id. at 3.)
B. RELEVANT FACTS

I Facts Pertaining to the ABA Guidelines.®

The relevant facts about the ABA Guidelines must be divided into those presented to the court as of its

April 10, 2008, ruling, and those facts presented afterwards.

(a) Facts developed as of April 10, 2008.

During the evidentiary hearing, the State objected to Exhibit 115, portions of the 2003 ABA Guidelines,
but not to Exhibit 116, portions of the 1989 ABA Guidelines because, “Clearly, 1989 guidelines apply.” (R. T.
March 03, 2008, at 64.) The part of the 2003 Guidelines that the State has consistently argued to be
inapplicable to this case is 10.4, which requires a defense team that includes a mitigation specialist.

Keith Rohman, the mitigation specialist in these post-conviction relief proceedings, testified that,

beginning years prior to 1993, a mitigation specialist was required as part of “[m]inimally competent

® As noted above, the parties in essence asked the court for a determination of the applicability of the 2003 Guidelines as a matter of
law. The State did not request findings of fact on the issue of the applicability of the guidelines, nor did the State argue or even refer to
the testimony of Keith Rohman, which was the only testimony presented on the applicability of the guidelines as of the time the State
filed its motion. Defendant also did not request findings of fact, but did (at least in passing) mention Keith Rohman’s testimony.
Because the State now takes the court to task for not making factual findings (State’s Motion for Reconsideration at 4), the court will
summarize the pertinent facts.
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L1

Féi)resentation of a capital defendant...” (R. T. March 07, 2008, at 53.) He cited the supporting opinions of

eggperienced capital case attorneys Jim Thompson, Denise Young, and Natman Schaye. Id. at 53-58.
et

R
kuk
L
£ Natman Schaye, a lawyer in Tucson, testified that he met lead trial counsel in this case, Mr. White, at the
L

I;‘I;Iational Criminal Defense College in Macon, Georgia, in July, 1995.7 (R. T. July 28, 2008, at 13.) Mr. Schaye
B

(b) Facts developed after April 10, 2008.

testified about an informal discussion he had had with Mr. White while they were both at the defense college:

Q [BY MS. RYAN] And you specifically recall talking to Mr. White about a
death penalty case?

A [BY MR. SCHAYE] Yes, [ did. I mean I certainly couldn’t tell you word-for-
word or come close. But I remembered that Jim was talking about that his office
had just gotten or was about to get its first death penalty case. And there was a lot
of discussion about mitigation. And I’m not saying from him. But just among the
group about mitigation, about motion practice, about working with clients. Just
kind of general discussion about death penalty cases...

Q Do you have any specific recollection about talking about mitigation
specialists and the need for them?

A Absolutely. And yes, that they were necessary and that in some courts at that
time it was difficult to get adequate funding....

Q Okay. And do you recall specifically talking to Mr. White about how
indispensable it was to have a mitigation specialist and why they had a specific

role in the case?

A Yeah, I do. Irecall myself and others talking to him and talking to each other
about that and about what needed to go into an adequate mitigation investigation.

(R. T. July 28, 2008, at 15-16.) Mr. Schaye and others talked to Mr. White about the need to obtain adequate
funding for a mitigation specialist, but Mr. White “seemed resigned” to the fact that he would not get sufficient
funding from Cochise County. (/d. at 18.)

Mary Durand, a mitigation specialist in Arizona since the early 1980s, testified that “[a] mitigation
specialist was absolutely required,” and that the requirement applied throughout the 1990s. (R. T. July 29,

2008, at 17.)

7 This would have been just around the time the present case was assigned to Mr. White’s office.
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;:3 The only person who presented a contrary view was Mr. White, lead trial counsel. (R. T. July 29, 2008,
%66-69.) Mr. White drew a distinction between what is required currently and what was required in 1995.
:?;;though one answer he gave on this point® was stricken from the record, he said enough at other times to
éﬁénvey his belief that a mitigation specialist was not required in 1995. Mr. White also testified that the Kyle
ggxam case was his first and only capital case. He testified that he has little recollection of what he knew from

s;:e trial and sentencing and did not recall reading the ABA Guidelines while he was representing Mr. Sharp.
(Id. at 69.)

Until the present post-conviction relief proceedings, Defendant did not have a mitigation specialist as
part of the defense team. (R. T. July 29, 2008, at 30.)
2. Facts Pertaining to Qualifications of Trial and Sentencing Counsel.

Judith Coughlin was kidnapped, sexually assaulted, and murdered on July 01, 1995. Kyle Sharp was
arrested and brought before a justice of the peace the same day. At his initial appearance, defendant asked for
the appointment of counsel. Two days after the initial appearance, the justice court appointed the Cochise

County Legal Defender to represent defendant.” James G. White, the Legal Defender, and Margaret L.

Macartney, Deputy Legal Defender, represented defendant from that date though the filing of the notice of

appeal.'’

Mr. White received his J.D. in 1984 and initially practiced in Kansas. (R. T. July 29, 2008, at 28.) He
was licensed in Arizona in 1992. (State’s Exhibit I in evidence.) He became a Deputy Cochise County Public
Defender in 1992 and the Cochise County Legal Defender in 1994. (Id.) In a description of his service as

Legal Defender in his résumé, Mr. White stated: “Director of indigent criminal defense program located along

¥ «As Irecall, in 1995 there was no requirement for a mitigation specialist per se.” (R. T. July 29, 2008, at 68.)

® It appears that the Cochise County Public Defender may have formed the erroneous belief that he, rather than the Cochise County
Legal Defender, had been appointed. On July 05, 1995, the Public Defender filed a motion to withdraw as counsel citing an overload
of cases, and that motion was granted even though there is no record that the Public Defender was ever appointed. At all material
times, from July 03, 1995, through pretrial proceedings, trial, and sentencing, defendant was represented by the Legal Defender.

' The notice of appeal was filed on April 09, 1997. In July of that year, Judge Borowiec appointed Carla Ryan to assist Mr. White on
appeal. At some later point during the appeal, Mr. White and the Legal Defender’s Office must have been allowed to withdraw; Ms.
Ryan is listed as the only attorney for Mr. Sharp in State v Sharp, 193 Ariz. 414, 973 P.2d 1171 (1999).
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t'g)? United States-Mexico border. Death penalty certified (1% chair). Specialization in litigating sexual assault,
éﬂild sexual abuse, and homicide felonies.” (/d.) Mr. White testified that the reference to “death penalty

Fimb

égrtiﬁed” was to the Sharp case, his only death penalty case. (R. T. July 29, 2008, at 74.) He also testified that
L

bﬁ had handled four homicide trials — it is unclear whether he counted the Sharp case as one of the four — but
Ly

nane before the Sharp case. (/d. at 31.)

Tk

Ms. Macartney graduated from law school in 1988. (R. T. July 28, 2008, at 36.) Her first legal work out
of law school consisted primarily of bankruptcy cases and some other civil work, without any substantial
involvement in criminal law until she was hired as a Deputy Cochise County Legal Defender in 1991. (/d. at 36-
37.) Before going to work for the Legal Defender’s Office, she had never questioned a witness in court. (/d. at
38.) Until she was assigned by Mr. White to work with him on the Sharp case, she had never represented
anyone charged with homicide, either in pretrial proceedings or at trial. (/d.) Before being assigned to the
Sharp case, she had never reviewed medical examiner’s reports or other forensic evidence relating to any
homicide. Nor had she conducted any evidentiary hearing involving psychiatric testimony. (/d. at 38-39.)
Neither Mr. White nor any judge ever asked her what qualifications she had to represent a defendant in a capital
case, and she personally did not believe herself to be competent to represent Kyle Sharp. (Id. at 39-41.)

In July, 1995, ne rule of criminal procedure set any special requirements for the appointment of defense
counsel in capital cases. The guilt phase of the trial was held in June and July, 1996, also during a time when no
such rule existed.

After the jury found defendant guilty, but before the sentencing phase of the trial began, the Arizona
Supreme Court adopted Rule 6.8 of the Arizona Rules of Criminal Procedure, on an emergency basis effective

November 01, 1996."" That portion of the rule which applied to counsel at every phase of all capital cases is

Rule 6.8(a),12 which read then (and still reads) as follows:

' Rule 6.8 was adopted in final form on June 25, 1997.

2 When first promulgated, Rule 6.8(b), dealing with trial counsel, was “reserved” — that is, no rules specific to trial defense counsel in

capital cases were set forth at that time. Much later, long after Mr. Sharp was sentenced, the Arizona Supreme Court adopted Rule
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General. To be eligible for appointment in a capital case, an attorney

(1) Shall have been a member in good standing of the State Bar of
Arizona for at least five years immediately preceding the appointment;

(2) Shall have practiced in the area of state criminal litigation for three
years immediately preceding the appointment; and

(3) Shall have demonstrated the necessary proficiency and commitment
which exemplify the quality of representation appropriate to capital cases.

The Sharp case was Mr. White’s first and only death penalty case. It was also Ms. Macartney’s first and

only death penalty case. After Rule 6.8 went into effect, neither Mr. White nor Ms. Macartney took any action

to “demonstrate...necessary proficiency” in capital cases or to ask Judge Borowiec to recognize either counsel

as qualified in Mr. Sharp’s case, and Judge Borowiec never made any order recognizing either of them as

qualified. At the PCR evidentiary hearing he testified as follows:

Q [BY THE COURT] ...Are you aware that Rule 6.8 of the Arizona Rules of
Criminal Procedure currently sets the standards for the appointment and
experience levels of counsel in criminal [sic; probably should read “capital’]
cases, both first chair and, and other counsel? Are you aware of that?

A [BY MR. WHITE] I’m sure there’s a rule, your Honor. I have not looked at
that rule for quite some time.

Q Regardless of the particular designation of the rule, and I’ve stated it to be
Rule 6.8, are you aware that a version of the rule setting qualifications for counsel
in capital cases went into effect on an emergency basis November 1, 1996? Do
you know whether that’s the case or not?

A Idon’t recall, your Honor.

Q Do you recall whether there was a rule dealing with qualifications of trial
counsel? It also deals with appellate and post-conviction relief counsel, but I’'m
asking about trial counsel here. Are you aware that there was a, a rule which went
into effect concerning qualifications for trial counsel in capital cases during the
period of time that you represented Mr. Sharp?

A Idon’t recall that there was a rule change.

Q Okay. Or the implementation of a rule that had not existed previously?

6.8(b) setting forth qualifications for the appointment of trial counsel. Rule 6.8(b) was not in effect at any time material to this order
and is, therefore, inapplicable.
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ni

Iy A Or the implementation, yes.

" K]

Li Q So I think that probably answers the next question, but I’ll ask it anyway to be
;3 certain. At any time did you present anything to the trial judge, Judge Borowiec,
i to indicate that there had been a new rule that had gone into effect setting

i qualifications for trial counsel in capital cases and either informing him that you

did or did not meet the standards or inquiring of him whether the court believed
" that you met those standards?

A 1don’t recall that, your Honor.

(R. T. July 30, 2008, at 18-19.) During follow-up questioning by Mr. Gorman, Mr. White agreed that: (1) if he
had been aware of the rule and if he thought he was not qualified to be lead counsel, he should have raised the
issue with the court; (2) Mr. Sharp was entitled to counsel who would read the rule; and (3) although Mr. White
could not say whether he had or had not read the rule, he did not move to withdraw. (Id. at 20-21.) And during
Ms. Lam’s follow-up questioning, Mr. White agreed that: (1) Ms. Macartney should also have known about the
rule; (2) Ms. Macartney should also have brought up the issue of her qualifications if she considered herself
unqualified; and (3) Ms. Macartney had less trial experience, and less overall experience in the practice of law,
than did Mr. White.

At no time did Judge Borowiec, or any other judge, make a determination that Mr. White or Ms.
Macartney was qualified under Rule 6.8 to represent defendant during the capital sentencing proceedings. At
no time did either counsel request that the court make such a determination. At no time did either counsel
demonstrate or attempt to demonstrate necessary proficiency and commitment."

C. DISCUSSION

1. Whether the Court Correctly Determined that a Mitigation Specialist Was Required for the 1997 Capital
Sentencing Proceeding.

The State asks this court to reconsider its ruling of April 10, 2008, regarding the 2003 ABA Guidelines,

asserting that Bobby v. Van Hook, 558 U.S. , @ United States Supreme Court case decided November 09,

> Rule 6.8(d), allowing a waiver of the application of certain otherwise-applicable qualifications in exceptional circumstances, does
not apply to the qualifications set forth in Rule 6.8(a)(3). However, it should be noted that at no time did counsel allege the existence
of exceptional circumstances, nor did any judge find the existence of exceptional circumstances, nor did the Supreme Court give

consent to any finding of exceptional circumstances nor to the appointment of otherwise-unqualified counsel.
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2{)09, supports its position. The State is mistaken; Van Hook changes nothing that is material to the present

5

= Initially, it should be noted that even though counsel (and the court) have at various times referred to the
L

applicability of the 2003 Guidelines, in the plural, there is only one such guideline that is relevant here: the

15

%_uideline that requires a mitigation specialist for the defense in a capital case. Kyle Sharp never had a

Ti

mitigation specialist nor anyone, with any job title, who did the work of a mitigation specialist, until after he
was sentenced to death. He was entitled to someone who could, and would, have done the work of a mitigation
specialist in connection with the sentencing phase of his trial in 1997. Van Hook doesn’t suggest otherwise.

Van Hook dealt with a 1985 murder for which the defendant was sentenced to death. Without going into
all the Byzantine details, the court will simply note that the defendant eventually won habeas corpus relief in the
United States Court of Appeals for the Sixth Circuit on the grounds that trial counsel were ineffective at the
penalty phase. According to the Sixth Circuit, counsel were ineffective “because they did not adequately
investigate and present mitigating evidence, neglected to secure an independent mental-health expert, and
requested and relied on a presentence investigation without objecting to damaging evidence it contained.” 558
U.S. at (Slip Op. at 2).

The Supreme Court reversed the Sixth Circuit, holding that the Court of Appeals had erred in applying
numerous highly specific requirements from the 2003 Guidelines to a mid-1980°s defense. The Supreme Court
expressly recognized earlier, applicable standards requiring a prompt investigation by defense counsel into
mitigating factors, but drew a distinction between such standards and those relied upon by the Sixth Circuit:

Quite different are the ABA’s 131-page “Guidelines” for capital defense counsel,
published in 2003, on which the Sixth Circuit relied. Those directives expanded
what had been (in the 1980 Standards) a broad outline of defense counsel’s duties
in all criminal cases into detailed prescriptions for legal representation of capital
defendants. They discuss the duty to investigate mitigating evidence in
exhaustive detail, specifying what attorney should look for, where to look, and
when to begin. See ABA Guidelines 10.7, comment., at 80-85. They include, for
example, the requirement that counsel’s investigation cover every period of the
defendant’s life from “the moment of conception,” id,, at 81, and that counsel

contact “virtually everyone...who knew [the defendant] and his family” and
obtain records “concerning not only the client, but also his parents, grandparents,
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fof

I} siblings, and children,” id., at 83. Judging counsel’s conduct in the 1980’s on the

) basis of these 2003 Guidelines — without even pausing to consider whether they

fwj reflected the prevailing practice at the time of the trial — was error.

[0

338 US. at (Slip Op. at 4-5). The Supreme Court noted that trial defense counsel did a much better job

L

iﬁn preparing for the penalty phase of the trial and in presenting mitigating evidence than the Sixth Circuit gave

L1

i%em credit for.
Like the Court of Appeals, Van Hook first contends that his attorneys began their
mitigation investigation too late, waiting until he was found guilty — only days
before the sentencing hearing — to dig into his background. See 560 F. 3d, at 528.
But the record shows they started much sooner. Between Van Hook’s indictment
and his trial less than three months later, they contacted their lay witnesses early
and often: They spoke nine times with his mother (beginning within a week after
the indictment), once with both parents together, twice with an aunt who lived
with the family and often cared for Van Hook as a child, and three times with a
family friend whom Van Hook visited immediately after the crime....As for their
expert witnesses, they were in touch with one more than a month before trial, and
they met with the other for two hours a week before the trial court reached its
verdict....Moreover, after reviewing his military history, they met with a
representative of the Veterans Administration seven weeks before trial and
attempted to obtain his medical records....4And they looked into enlisting a
mitigation specialist when the trial was still five weeks away....The Sixth Circuit,
in short, was simply incorrect in saying Van Hook’s lawyers waited until the “last
minute.” 560 F. 3d, at 528. Cf. Williams v. Taylor, 529 U.S. 362, 395 (2000)
(counsel waited “until a week before the trial” to prepare for the sentencing
phase).

558 U.S.at __ (Slip Op. at 6) [emphasis added]." The Supreme Court held that trial defense counsel
performed a mitigation investigation adequate in scope and did an acceptable job in presenting the mitigating
evidence they had discovered.

In contrast to the adequate job done by defense counsel for Mr. Van Hook is the prejudicially-
inadequate penalty phase representation afforded a man named George Porter, considered in Porter v.
McCollum, 558 U.S.  (2009), decided three weeks after Van Hook. Porter, like Van Hook, was a murder
case from the mid-1980s. Mr. Porter had shot and killed his former girlfriend and her boyfriend in 1986. After

a penalty phase hearing at which defense counsel put on very little evidence — none of it particularly significant

' References to the record within the quoted material have been omitted.
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it

%ithe defendant was sentenced to death for the murder of the ex-girlfriend and to prison for the murder of the

gj)yfriend.
fras

Etf The opening paragraph of the Supreme Court’s opinion noted the substantial mitigating evidence that
o3

trial defense counsel failed to discover and present at the sentencing phase:

L

fed Petitioner George Porter is a veteran who was both wounded and decorated for his
Wi active participation in two major engagements during the Korean War; his combat
service unfortunately left him a traumatized, changed man. His commanding
officer’s moving description of those two battles was only a fraction of the
mitigating evidence that his counsel failed to discover or present during the
penalty phase of his trial in 1988.

558 U.S. at (Slip Op. at 1). In reviewing de novo the deficiencies of trial counsel, the Supreme Court
stated:

...It is unquestioned that under the prevailing professional norms at the time of

Porter’s trial, counsel had an “obligation to conduct a thorough investigation of

the defendant’s background.” Williams v. Taylor, 529 U.S. 362, 396 (2000). The

investigation conducted by Porter’s counsel clearly did not satisfy these norms.
Id. at (Slip Op. at 10). The Court noted that defense counsel failed to “obtain any of Porter’s school,
medical, or military service records or interview any members of Porter’s family,” failed “even [to] take the
first step of interviewing witnesses or requesting records,” and “ignored pertinent avenues for investigation of
which he should have been aware,” such as clues appearing in the court-ordered competency evaluations that
should have led to the discovery of Porter’s military record and combat wounds, his dreadfully-abusive
childhood, and his impaired mental health and intellectual capacity. Id.

Counsel thus failed to uncover and present any evidence of Porter’s mental health

or mental impairment, his family background, or his military service. The

decision not to investigate did not reflect reasonable professional judgment.

[Citation omitted.] Porter may have been fatalistic or uncooperative, but that does

not obviate the need for defense counsel to conduct some sort of mitigation

investigation. [Citation omitted.]

Id. at (Slip Op. at 11).
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z‘;; Both Van Hook and Porter were unanimous per curiam decisions.”” Neither changed the law insofar as
E:é applies to the present case; rather, both cases illustrate long-standing law that this court has followed in its
puk

ff‘}ievious rulings. A defendant in a capital case is constitutionally entitled to a mitigation investigation to be
LY

&bnducted by the defense. If the defense conducts an adequate mitigation investigation, and then makes a

L1

%%gasoned decision about what to present at the sentencing hearing, the IAC challenge will fail, as it did in Van
"

Hook. 1f the defense conducts an inadequate mitigation investigation (or no investigation at all) and prejudice
results, the IAC challenge will succeed, as it did in Porter.

Van Hook and Porter, and the long line of cases upon which they both rely, make it abundantly clear
that someone on the defense team must do a proper mitigation investigation. This court acknowledges that it is
not aware of a United States Supreme Court decision that specifically states that a mitigation specialist must be
on board to conduct that investigation — although passages from two cases are suggestive: (1) in Van Hook, one
of counsels’ actions that the Supreme Court considered to be evidence of the adequacy of their mitigation
preparation in the mid-1 980°s'® was an eff;)rt to hire a mitigation specialist five weeks before trial began, Van
Hook, supraat ___ (Slip Op. at 6); and (2) in Wiggins v. Smith, 539 U.S. 510 (2003), one of the numerous
deficiencies displayed by trial defense counsel in connection with a 1989 sentencing proceeding was their
failure to employ a forensic social worker to prepare a social history of the defendant, even though funds were
available to do so. Id. at 524. (The term “forensic social worker” as used in Wiggins appears to describe a
person who does much, if not all, of the work that a “mitigation specialist” would be expected to do.)

But, for two reasons, there is no need for this court to rely on mere suggestions that a mitigation
investigation performed by a qualified specialist was required in the mid-1990’s:

First. As noted in February 10, 2009, decision and order, in State v. Bocharski (Bocharski I), 200 Ariz.

50,22 P.3d 43 (2001), the Arizona Supreme Court “reversed [the defendant’s] death sentence, concluding that

" In Van Hook, Justice Alito issued a brief concurring opinion to emphasize his belief that the ABA Guidelines have no special
relevance in evaluating IAC claims, but he nonetheless joined the per curiam opinion.

'® The date of the trial is not clear from the Van Hook opinion. The murder, however, was committed in 1985.
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;ﬁocharskl received inadequate funding for a mitigation investigation...” State v. Bocharski (Bocharski II), 218
%‘gnz 476,481 1, 189 P.3d 403, 408 (2008). Mr. Bocharski was convicted of a 1995 murder which he

pml

%})mmitted less than two months before Mr. Sharp committed the murder in the present case. The sentencing
L}

gpgroceedmgs at which Mr. Bocharski was sentenced to death occurred in 1997, as were similar proceedings in
L

;t‘,]sae present case. Although Bocharski I was not an IAC case, the authorities cited in the opinion demonstrate

it

that the Arizona Supreme Court believed that an adequately-funded mitigation investigation'” was a
constitutionally-required and essential defense tool. If, in the mid-1990’s, it was a constitutionally-required and
essential defense tool in Yavapai County (where Bocharski was tried, convicted, and sentenced), then it was a
constitutionally-required and essential defense tool in Cochise County (where Sharp was tried, convicted, and
sentenced).

Second. As of the date that the parties asked this court to determine the applicability of the 2003
Guidelines with regard to the necessity of a mitigation specialist, the only evidence before the court was that a
mitigation specialist was required in the mid-1990’s. See Section IB(1)(a) above. Only later, after the court
was asked to rule (and did rule) on this topic, was there any discordant note sounded, and that came from James
White, lead trial defense counsel in this case. See Section IB(1)(b) above. The court rejects his testimony on
this point; he was not an expert in capital litigation in the mid-1990’s, and is not an expert now. He is not
qualified to give an opinion about the prevailing professional norms in Arizona in 1997 with regard to capital
cases.'®

The portion of the 2003 ABA Guidelines requiring a mitigation specialist is not binding on this court

because the Guidelines are the equivalent of legislation. That portion is applicable here because it restates a

' The mitigation investigation in Bocharski which was hampered by lack of adequate funding was conducted by Mary Durand, the
mitigation specialist who testified during the PCR evidentiary hearing in the present proceedings

¥ Nor does he have any basis for giving an opinion about prevailing professional norms in Cochise County capital cases, even
assuming that the professional norms that prevail in Cochise County have ever been substantially different from those that prevail in
the rest of Arizona. This court has not been presented with any good reason for believing that the professional norms applicable in
Cochise County in 1997 were different in any meaningful way from those which applied in the other 14 counties in this state.
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k3

Epiinciple which was already recognized in Arizona for years before 2003. The court correctly determined that a

:glitigation specialist was required to conduct a mitigation investigation in 1997.
frs

ﬁf Whether the Parties Were Allowed Sufficient Opportunity to Brief the Issue of Deficient Performance
1 Per Se.

£

L The State contends that the focus of the defendant’s Bench Memo was on prejudice per se and that the
i

‘Parties had an insufficient opportunity to brief the issue of deficient performance per se. The first point is only

partially correct and the second isn’t correct at all. In the original Bench Memo, filed March 03, 2008,
defendant asked for a finding by the court of both deficient performance per se and prejudice per se, but as an
alternative request, if the court did not find prejudice per se, the defendant asked for a finding of deficient
performance per se.”® Although the defendant’s Supplement thereto did not contain a similar clear alternative
request, the defendant did ask the court to make per se findings on both deficient performance of counsel and
prejudice to the defendant.?® The State had full opportunity to respond to both requests and to brief both issues.
3. Whether the Court Acted Beyond the Scope of the PCR Proceedings in Finding Deficient Performance
Per Se.
In its order of August 12, 2004, page 3, this court stated among other things:
The Court CONCLUDES that defendant has presented a colorable claim of
ineffective assistance of counsel at the sentencing phase. The failure of the
defense to investigate defendant’s background and history, and to present
corroborating evidence of that history...(if the allegations are found to be true),
would constitute deficient performance which prejudiced the defendant. Because
uncorroborated self-reports are looked upon with great suspicion, counsel’s
alleged failure to provide available corroboration (and to investigate in advance to
discover such corroborating facts) would make it unlikely if not impossible for the

sentencing judge to credit such reports.

The court then set a hearing which was to be

' On the second page of the original Bench Memo, filed March 03, 2008, the defendant stated the “RELIEF SOUGHT" as follows:
“The entry of an order that attorney error and prejudice per se is found that the sentence of death is vacated for the reason that
Petitioners’ [sic] trial counsel failed to include a mitigation specialist as part of the defense team. Alternatively that attorney error is
found and the sole issue to explore and determine at the evidentiary hearing is whether prejudice exists as a result of the attorney error
(the failure of trial counsel to provide Sharp with a Mitigation Specialist prior to his sentence of death).” [Emphasis in original.]

*® Because the defendant asked for an immediate determination that he had received ineffective assistance of counsel, he necessarily
requested findings in his favor on both prongs of Strickland v Washington, 466 U.S. 668 (1984).
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M

It} limited to evidence concerning the failure of defense counsel at sentencing to
M present corroborating evidence in support of defendant’s self-reports to Drs.
el Geffen and Streed, and any effect of such failure on the sentencing court’s

! findings...

Bl
pal
E(brder of August 12, 2004, at 3.) The court dismissed all other claims in the defendant’s PCR petition “other
L

gﬂ’lan as specifically recognized as colorable in this order”. (Id.)

e
e Contrary to the State’s motion for reconsideration, the issue of the need for a mitigation specialist was

authorized by the August 12, 2004, order. The defendant has contended throughout these PCR proceedings that
sentencing counsel didn’t present corroborating facts because counsel hadn’t done the necessary investigation to
learn about those facts, and they hadn’t learned about those facts because they never employed, nor even tried to
employ, a mitigation specialist. The court does not recall any time — until the present motion for
reconsideration — that the State has contended that the court was precluded from ruling on one of the key issues
the parties have litigated. Before the court made its 2008 ruling determining that the ABA Guidelines required
a mitigation specialist in this case, the State did not ask the court to refrain from ruling on the point — which is
what the court would have to do if, as the State now argues, the issue was foreclosed by the 2004 order. Rather,
the State asked the court to rule its way on the substantive issue of the requirement for a mitigation specialist to
be part of a capital defense team. The State cannot now be heard to object to the fact that the court ruled on an
issue that both sides wanted the court to rule on.

The court does acknowledge, however, that its 2009 order dealt with the issue of sentencing counsels’
qualifications under Rule 6.8, an issue which was not referred to in the 2004 order setting an evidentiary
hearing. During Mr. White’s testimony, the question presented itself as to whether either he or his co-counsel
had been qualified under the rule. No one at the PCR hearing objected when the court asked Mr. White
questions about his qualifications under Rule 6.8 or suggested that the court was inquiring about a subject area
beyond the scope of the hearing. After the issue was discovered, defendant asked for permission to amend his
earlier Bench Memo to brief the issue, and permission was granted without objection from the State. The

Bench Memo as supplemented argued counsels’ lack of Rule 6.8 qualifications. The State responded on the
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glilerits, but never argued that the court was prevented from ruling on the matter because of the scope of the

éﬁearing as limited by the 2004 order. Had the State made such a procedural argument, the defendant could then
ié:ti‘f’ave moved to amend his PCR petition and for the court to revisit its August 2004 decision on the scope of the

LiY

;HCR evidentiary hearing. Such motions, if made, would have been granted.>’ But because the State failed to
L

;éssert a procedural challenge at the time the court was considering the Rule 6.8 issue on its merits, the State has

Led
waived the challenge it now asserts.

In these circumstances, the court did not improperly exceed the scope of the present PCR proceedings in
finding deficient performance per se.

4. Whether the Court Correctly Ruled that Counsel in the Sentencing Proceeding Were Not Qualified
Under Rule 6.8.

The State’s current motion asks this court to reconsider its determination of per se deficient performance
by defense counsel at the sentencing phase, yet the State fails to discuss the essence of this court’s ruling. As
fully discussed in the decision and order of February 10, 2009, neither James White nor Margaret Macartney
was qualified under Rule 6.8, Arizona Rules of Criminal Procedure, to represent Kyle Sharp in the 1997 capital
sentencing proceedings.

In 1997, Rule 6.8(a) required of both Mr. White and Ms. Macartney that they “[s]hall have demonstrated
the necessary proficiency and commitment which exemplify the quality of representation appropriate to capital
cases.” They did not do so. They made no such demonstration to the trial judge or to any other judge. They
offered to make no demonstration. The court did not require them to demonstrate anything to support their
representation of the defendant in a capital sentencing hearing.

There is not the slightest indication in the court file that the trial judge determined that either Mr. White
or Ms. Macartney was qualified to represent the defendant under Rule 6.8. No evidence was ever presented to
allow the conclusion that either of them could have made a demonstration of “the necessary proficiency and

commitment” to handle a capital sentencing hearing.

! The court previously granted defendant’s motion to amend the PCR petition as to an unrelated topic. See MEO of March 29, 2007.
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fed

i The court correctly ruled that both counsel were unqualified under Rule 6.8 to represent the defendant in

Eﬂxe sentencing proceedings.
)
f;?, Whether the Court Correctly Ruled that Any Prejudice Cannot Be Determined as a Matter of Law and
MY - Must Be Based on a Fact-Specific Inquiry.

f:;* As noted in this court’s decision and order of February 10, 2009, cases of presumed prejudice are rare
Ei)gldeed. The United States Supreme Court has recently reemphasized the need for a fact-specific inquiry into
whether the defendant was prejudiced by counsel’s deficient performance. Sears v. Upton, 561 U.S.
(June 29, 2010). This court is not at liberty to short-circuit the process and to determine prejudice per se. Thus,
the court correctly denied that portion of the defendant’s motion.
D. SUMMARY AND ORDER RE: PENDING MOTIONS

Nothing in either the State’s motion for reconsideration or the defendant’s cross-motion for
reconsideration presents any “good cause” under Rule 16.1(d), Arizona Rules of Criminal Procedure, to justify
a reconsideration of this court’s two challenged rulings. Both motions for reconsideration are, therefore,

DENIED.

II. PCR FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. FINDINGS OF FACT

The court has considered evidence presented during the PCR hearing and the contents of the file herein,
including the parties’ proposed findings of fact and conclusions of law (and the defendant’s brief in support of
his submission). The court hereby FINDS by a preponderance of the evidence:

1. On July 01, 1995, the defendant, Kyle David Sharp, kidnapped, sexually assaulted, and murdered
Judith Coughlin in Willcox, Cochise County, Arizona. As the trial judge noted in his April 07, 1997, Special
Verdict, “On June 30, 1997, defendant, Kyle David Sharp, checked into the Sands Motel in Willcox, Arizona
and was assigned room No. 204. After an evening and the following early morning of playing pool, drinking
alcoholic beverages and using marijuana, he returned to his room. Shortly after 1:30 a.m., on July 1, he

requested extra towels, which were delivered by the motel manager, Judith A. Coughlin. She was held against
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Eﬁer will in the room, savagely beaten, stripped, sodomized and ultimately strangled to death by defendant.” Ms.

ggoughlin was 50 years of age.
fmle

ff: 2. The victim’s ten-year-old stepson, Brandon, heard screams coming from Sharp’s room at about 2:00
L

;am on July O1. He looked for his stepmother but could not find her, and he went to a nearby convenience

L

x“.‘$tore. The store clerk called Willcox police. The first officer, Glenn Childers, arrived at the store at about 2:05
B

a.m., and immediately went with Brandon to the motel. As stated in the Arizona Supreme Court decision on the
direct appeal:

...Officer Childers then knocked repeatedly on the door of Room 204, but no one
responded. He peered through a gap in Room 204’s curtains and observed a
shadowy figure by the flickering light of the television set. At that point,
someone inside the room slowly closed the curtains. Officer Childers then tried
calling Room 204 from the front desk downstairs, but no one answered the
telephone. At that time, Brandon gave Officer Childers a master key to the
motel’s rooms.

At 2:20 a.m., Officer Childers called his supervisor, Officer Jacob Weaver.

Officer Weaver instructed Officer Childers to knock again, identify himself as a

police officer, and call back if he received no response. When no one in Room

204 responded to Officer Childer’s second knock, he called Officer Weaver, who

arrived on the scene at approximately 2:40 a.m. Both officers banged on the door

of Room 204 a third time, but still elicited no response. Officer Weaver then

called Sergeant Kenneth Farnsworth, who instructed the pair to enter Room 204

with the master key. At 2:50 a.m., Officers Childers and Weaver, accompanied

by a police dog, entered Room 204,
State v. Sharp, 193 Ariz. 414, 418, §94-5, 973 P.2d 1171, 1175 (1999). Officers found defendant, apparently
unconscious, lying on the bed. They found the victim naked on the floor in the bathroom, with a T-shirt around
her neck. She had obviously been beaten. “She was not breathing and had no pulse. Paramedics arrived on the
scene within minutes, but were unable to revive the victim. She was pronounced dead at the hospital.” State v.
Sharp, supra, 6.

3. After his arrest on July 01, 1995, Kyle Sharp was brought before the Cochise County justice of the

peace for Precinct 4, in Willcox. At his initial appearance, defendant asked for the appointment of counsel.

Two days after the initial appearance, the justice court appointed the Cochise County Legal Defender to

represent defendant. James G. White, the Legal Defender, and Margaret L. Macartney, Deputy Legal Defender,
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*Egépresented defendant from that date through and including trial, the sentencing process, and the filing of a
Egotice of appeal.

EE 4. Neither Mr. White nor Ms. Macartney had any training or experience in handling capital cases before
E;iqey were assigned to represent the defendant. (See Section I(B)(2) above.)

?j 5. The justice of the peace who appointed the Cochise County Legal Defender to represent defendant

L

did not conduct any inquiry into the qualifications of Mr, White or any member of his staff to handle capital
cases.?

6. Shortly after the Cochise County Legal Defender was assigned to represent the defendant, Mr. White
was at a criminal defense lawyers’ college in Macon, George, which was also attended by Natman Schaye, a
criminal defense lawyer in Tucson with extensive experience handling capital cases. During one or more
informal discussions while at the college, Mr. Schaye and others told Mr. White of the need to have a mitigation
specialist as part of the defense team in representing this defendant. Mr. White appeared to Mr. Schaye to be
resigned to a belief that Cochise County would not fund a mitigation specialist. (See Section I(B)(1)(b) above.)

7. Defendant was indicted by the Cochise County Grand Jury on July 07, 1995, charged with
kidnapping with the intent to inflict death, physical injury, or a sexual offense (Count I); sexual assault (Count
I1); and first-degree murder (Count I1I).

8. On the same date that defendant was indicted, Ms. Macartney met with him at the Cochise County
Jail, and learned a great deal of information from him. She learned that he was from Tipton, Indiana, and that
his family, including extended family, lived in or near Tipton. She also learned a number of important facts,
including (but not limited to) the following: that he had been molested by his older stepbrother, David Barry
Phelps, who could be found in Frankfort, Indiana, and was employed at a known location; that he once told his

mother that his stepbrother had molested him “and so she snapped” and the stepbrother was punished; that

because of the stepbrother’s molestation of him he had been treated at the Riley Children’s Hospital, which is a

2 As noted in Conclusion of Law No. 1, no inquiry was required at that point because Rule 6.8, Arizona Rules of Criminal Procedure,
had not yet been adopted by the Arizona Supreme Court.
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gﬁsychiatric facility; that he was raised in a dysfunctional family filled with abuse; that his stepfather, with whom
Eﬁe lived from the time he was three to the time he was sixteen, was a heavy alcoholic who did not like Sharp

beuh

ﬁa?nd regularly beat him (and his mother as well); that he had had blackout spells which should have been

i

éiﬂ:}ocumented in records at the Tipton County Hospital in Tipton, Indiana; that he had a history of drug and
%lcohol abuse; that he had been drinking and using drugs on the night of June 30, 1995, and claimed not to
remember that the victim brought towels to the room or anything about the crimes he was charged with.
Defendant was throughout the interview cooperative with Ms. Macartney, providing her names and telephone
numbers of family members and expressing a willingness to sign a medical release. (Defendant’s PCR Hearing
Exhibit 109 in evidence, identified by Ms. Macartney during her testimony. R.T. July 28, 2008, at 42-44.)

9. At some point, defendant told Ms. Macartney that he had been admitted to the psychiatric hospital
when he was eight, nine, or ten years of age, but his mother took him out against medical orders. (R.T. July 28,
2008, at 48.)

10. A rift formed early in the case between lead defense counsel, Mr. White, and his deputy, Ms.
Macartney, about what should be done to defend Mr. Sharp. Ms. Macartney told Mr. White that a trip to
Indiana was necessary to investigate Sharp’s background, but Mr. White would not authorize the trip, being (in
Ms. Macartney’s estimation) more concerned with pleasing the Board of Supervisors by not exceeding his
budget. Without making any estimate of the probable cost of a trip to Indiana, Mr. White told Ms. Macartney:
“We can’t afford that [the proposed Indiana trip]. This is Cochise County.” (R.T. July 28, 2008, at 53.) Ms.
Macartney believed that the records from the psychiatric hospital were critical to saving Mr. Sharp’s life: “I
thought they were key because I thought they provided evidence of something so severely disturbing in this
child at a very young age, that he was very disturbed, because his mother yanked him out of there without,
against the authorization of the doctor.” (Defendant’s PCR Hearing Exhibits 108, the tape recording of an
interview of Ms. Macartney by the State, and 108 A, the transcript of that interview, both in evidence.)

11. Ms. Macartney told Mr. White that they should get a mitigation specialist. Mr. White responded

that “we don’t have them in Cochise County.” (R.T. July 28, 2008, at 56.) Ms. Macartney then made calls,
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E;g;pparently to learn more about a mitigation specialist (id. at 57-59), but Mr. White never authorized hiring one.
;iig/lr Sharp did not have the assistance of a mitigation specialist until long after he was sentenced to death.
%::’ 12. Lead trial counsel appeared to display confusion about how to obtain funds necessary to defend Mr.
Egharp. At a hearing on May 17, 1996, more than a month before the jury trial on guilt or innocence, defense
Z;;ounsel spoke with the court about the costs of obtaining copies of x-rays.
i

THE COURT: Idon’t know what your budget is. I know when you run out

of money in serious criminal cases you can go to the county and take care of

that.

And if they told you to come to the court, I will make a court order to
enhance your budget to that extent.

MS. MACARTNEY: Okay.

THE COURT: Didn’t I tell you that, Mr. White, that you could do that?**
MR. WHITE: I appreciate knowing that.

THE COURT: Don’t come to me. Take it out of the budget.

If you don’t have it, go to the funding agency, and if they won’t do it, we will
negotiate with the county.

And if they won’t do it, we will do it.
MR. WHITE: I understand.
My first step is to go to the county.
THE COURT: You need them quickly because the trial is coming up....
(R.T.May 17, 1996, at 24.)
13. Mr. White never sought nor obtained funds to conduct a mitigation investigation or to hire a

mitigation specialist.®*

3 This question suggests that there may have been an earlier, off-the-record discussion between the court and lead defense counsel
about how to secure necessary funds.

* Mr. White testified at the PCR hearing that he had obtained some amount of money, which he thought was $5000, from the Board
of Supervisors, in relation to the Sharp case. (R.T. July 30, 2008, at 15-18.) For several reasons, the court cannot attach any

significance to the possible appropriation: (1) Mr. White couldn’t recall when he asked for and received the money — whether before
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L; 14. Mr. White’s failure to seek funds to conduct a mitigation investigation or to hire a mitigation
E‘@i)ecialist was the result of his desire not to exceed his budget (any more than he may already have donezs) and
Jowls

?ﬁis belief that the Cochise County Board of Supervisors would not provide necessary funds.?
H
E : 15. A jﬁ;'y trial on the guilt phase was conducted in the Superior Court, Cochise County, in late June
Ea;nd early July, 1996, and the jury found defendant guilty of all three charges in the indictment: kidnapping with
t‘he intent to inflict death, physical injury, or a sexual offense; sexual asseiult; and first-degree murder (both
premeditated- and felony-murder).

16. In October 1996, the Arizona Supreme Court added Rule 6.8(a), (c), and (d) to the Arizona Rules of
Criminal Procedure, effective on an emergency basis on November 01, 1996.

17. The Supreme Court Administrative Order that adopted Rule 6.8(a), (c), and (d) was sent to a long
list of persons, including Mr. White and the trial judge.

18. As of November 01, 1996, the presentencing hearing had not occurred. By minute entry of August
23, 1996, an earlier hearing was vacated and the hearing rescheduled for November 05, 1996. That hearing date
was later continued twice more and was eventually conducted on March 11, 1997, with some in-chambers
argument about the presentence report occurring on the following day.

19. On March 18, 1997, defense counsel filed a Memorandum of Constitutional Challenges to Death
Penalty, to which was attached a copy of a December 30, 1996, petition to the Arizona Supreme Court from the

Indigent Defense Standards Committee.”” That petition requested the Supreme Court to amend Criminal Rule

the jury trial or before the presentence hearing; (2) nor could he recall the purpose for the funds, other than “that it was in general,
looking prospectively at the case”; (3) nor could he recall with any confidence that the funds were actually used. (/d. at 16-18.)

2 See fn. 24 above.

*% The court rejects Mr. White’s PCR hearing testimony that “funding was not an issue.” (R.T. July 30, 2008, at 12.) The testimony
of Ms. Macartney is more credible on this point (see Findings 10 and 11 above), supported as it is by the testimony of Natman Schaye.
(See R. T. July 28, 2008, at 15-16.) At a defense lawyers college held in Macon, Georgia, in July 1995 Mr. Schaye and others talked
to Mr. White about the need to obtain adequate funding for a mitigation specialist, but Mr. White “seemed resigned” to the fact that he
would not get sufficient funding from Cochise County. (Id at 18.)

2" The Committee consisted of Larry Hammond, Christopher Johns, Paul McMurdie, Natman Schaye (who testified in the PCR
evidentiary hearing in this case), John Stookey, and Lloyd Anderson.
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N

£§2 and to adopt Criminal Rule 6.8(b).28 The petition referred to the Supreme Court’s emergency adopted of

“,

iBhbsections (a), (), and (d) of Rule 6.8.

b
fﬂ 20. Notwithstanding the fact that the petition attached to the defendant’s Memorandum of

L

«Constitutional Challenges referred to an existing Rule 6.8(a), the body of the Memorandum incorrectly stated, at
31

géage 2, “At the present time, there are no ‘professional norms’ for qualifications of appointed counsel in capital
xcases.”

21. On April 07, 1997, defendant was sentenced to death for the murder and to prison terms for
kidnapping and sexual assault. (More about the trial judge’s findings will be discussed below.)

22. At no time before defendant was sentenced did trial defense counsel ask the trial court (or any court)
to determine that either or both of them were qualified to represent defendants in capital cases. (R.T. July 30,
2008, at 19.)

23. At no time before sentencing did trial counsel move to withdraw from the case. (R.T. July 30, 2008,
at21.)

24. At no time before defendant was sentenced did the trial court (or any court) find that either trial
defense counsel was qualified to represent defendants in capital cases.

25. Communication between Mr. White and Ms. Macartney in preparation for sentencing was poor.
(R.T. July 28, 2008, at 64-66.)%

(a) On two occasions that she asked the court to continue the presentence hearing, Ms.

Macartney said that defendant would not call Dr. Geffen to testify. (R.T. October 28, 1996, at 4; R.T.
November 12, 1996, at 3.) Then, on January 15, 1997, Mr. White told the court that Dr. Geffen would testify,

although he was traveling out of the country and needed more time to prepare. (R.T. January 15, 1997, at 3.)

# Evidently the Committee’s petition was granted because Rule 6.2 was amended and Rule 6.8(b) was added as requested, on June
25, 1997, both effective January 01, 1998, after defendant was sentenced to death in this case.

% On the matters set forth in these Findings, Ms. Macartney testified with a high degree of credibility, certainly a higher degree of
credibility than Mr. White. The court rejects the State’s suggestion that it should afford Ms. Macartney’s testimony low credibility
because she demonstrated hostility to Mr, White. Although she did in fact display such hostility, that does not indicate that she was
untruthful — quite the contrary. Rather, she was uncomplimentary about Mr. White (to put it mildly) because Mr. White acted
precisely as she said he acted.
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"“"x
);}'?YIS Macartney was not included in the decision to reverse course and call Dr. Geffen, and did not know how

gi;ilat decision had been reached. (R.T. July 28, 2008, at 68.)
puh

fﬂ (b) Either on the day of sentencing or the day before, Mr. White told Ms. Macartney that he

L
E\a}yould handle the sentencing proceedings by himself. (/d. at 68-69.) Mr. White conducted the presentence

kil
géearing in March 1997 alone. He told the court that Ms. Macartney was ill. (R.T. March 11, 1997, at 2.) After
t‘he presentence hearing but before sentencing, Ms. Macartney asked Mr. White what he planned to argue at
sentencing. According to Ms. Macartney, Mr. White said, “Well, I’m not going to say anything. We just did an
aggravation/mitigation hearing — we did a mitigation hearing. There is nothing I can add.” (R.T. July 28, 2008,
at 78.) Ms. Macartney insisted that something should be said, and Mr. White told her she could speak at
sentencing if she wanted. “And I just kind of winged it because I just — I couldn’t see just leaving this young
man standing there with nobody saying anything on his behalf at a sentencing that was likely to be the death
sentence.” (/d.) At no time before or during the sentencing hearing did Ms. Macartney have either the
transcript of the March presentence hearing or any memorandum from Mr. White about what had occurred at
that hearing. (Id. at 77-78.)
26. Defense counsel never had any viable theory to defend Mr. Sharp at the sentencing phase. (/d. at
66.) There was no possibility of establishing mitigation under a theory of “police negligence” — supposedly
because the Willcox police had delayed entry into the motel room and thus prevented emergency medical
assistance to the victim — because there was no evidence that the victim was still alive when police responded.
(/d. at 70-72.) Mr. White admitted as much during his testimony at the PCR hearing. (R.T. July 29, 2008, at
136.)
27. At the presentence hearing, the State called one witness to establish aggravation:>* Guery Flores,

M.D., the Cochise County Medical Examiner. Dr. Flores testified that the victim was raped and murdered in an

especially painful manner and one that caused great mental anguish and suffering over the course of some time.

* The State did call another witness at the presentence hearing: Mr. Michael Coughlin, the victim’s husband. His testimony did not

establish, and was not relevant to, the sole aggravating factor alleged by the State. (See R.T. March 11, 1997, at 162-167.)
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f{:E g, R.'T. March 11, 1997, at 7-8.) The strangulation of Ms. Coughlin took three to fifteen minutes, or perhaps
Eglore. (Id. at 16.)
ph
?z 28. The testimony of Dr. Flores was designed to support — and in fact did support — a finding of the
i
g%}xatutory aggravating circumstance that the murder was especially heinous, cruel, or depraved under what was
ggnen in effect as A.R.S. §13-703(F)(6).
| 29. Besides the A.R.S. §13-703(F)(6) aggravator, no other aggravating circumstances were alleged by
the State (see State’s Supplemental Disclosure, filed July 08, 1996) or could have been proved under the facts of
the case.

30. The State had no evidence, nor did it attempt to prove, that defendant had ever killed anyone other
than Judith Coughlin.

31. At the presentence hearing, Mr. White presented the testimony of two mental health experts. The
first such expert was Dr. Thomas Streed:

(a) Dr. Streed, a retired police officer with lengthy experience as a homicide detective before
becoming a forensic psychologist, testified that Willcox police officers had delayed their entry into Mr. Sharp’s
motel room, where the victim was located, which delay, he speculated, may have eliminated any chance to save
Judith Coughlin’s life. (/d. at 53.)

(b) Dr. Streed testified to a version of Sharp’s self-reported history of drug and alcohol abuse,
sexual victimization, and ongoing involvement with the law. (/d. at 60.) Dr. Streed was especially vague about
Sharp’s horrific early years: “He had come from a dysfunctional family. Apparently he had been the victim of
ongoing sexual assaults at the hands of one of the siblings in the home....” (Id) Dr. Streed was somewhat
more specific about Sharp’s history of drug and alcohol abuse. “In the course of his upbringing he...had
become involved as a poly-drug abuser....Basically he sounded like a walking drugstore. He had been involved
with alcohol, and marijuana, cocaine, methamphetamine...” (/d.) Dr. Streed was aware that on the night of the

murder, Sharp had consumed both alcohol and marijuana, but Sharp denied any knowledge of having had

methamphetamine. (/d. at 61.)
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}:j (c) Dr. Streed testified that, in his opinion, based on Sharp’s self-reported history and on
ggtreed’s understanding of the facts occurring on July 01, 1995, that Sharp had experienced “agitated delirium”
b

féfnd was psychotic. (Id. at 65.)
Ll

Pt

£ 32. The second mental health expert called by Mr. White at the presentence hearing was Dr. Joseph
3]

E@effen:

1t}

(a) Dr. Geffen appeared to know more about Sharp’s history than did Dr. Streed. Dr. Geffen

testified to Sharp’s self-reports of domestic violence and physical and sexual abuse, physical injuries suffered as
a child, the prevalence of substance abuse within Sharp’s extended family, Sharp’s own abuse of drugs and
alcohol which resulted in periods of dissociation and blackouts, and Sharp’s attempts to kill himself. (/d. at 98
et seq.)

(b) Unlike Dr. Streed, however, Dr. Geffen declined to make a diagnosis of Mr. Sharp’s
condition, stating that he had insufficient data. (/d. at 157.) Rather than give a diagnosis, Dr. Geffen stated
certain “impression[s]” of Mr. Sharp. (/d. at 157-158.)

33. The trial court noted during his questioning of Dr. Geffen that Geffen appeared to attribute Sharp’s
antisocial behavior to alcohol and drugs.

Q [BY THE COURT] All right. So is the bottom line then, doctor, that you
attribute all his problems to substance abuse?

I understand the childhood, the physical, sexual abuse that you testified to — but
without the substance abuse, people have other problems but they do adjust to life
somehow, don’t they?

A [BY DR. GEFFEN] That is true, Your Honor, depending on the age at which
the person becomes involved in substance abuse and whether or not there is an
element of choice.

We use the term “recreational abuse.” That refers to people who have a choice to
be able to say: No, I'm not going to take a drink. But if the pattern started at an
early age and if the environment in which the parents are involved too, then I
would say there is less likelihood of choice and it would be a different kind of
substance abuse.

(R.T.March 11, 1997, at 161.)
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‘;3 34. Mr. White did not call or subpoena any witnesses at the presentence hearing other than Drs. Streed

‘;,eind Geffen. He did not call or subpoena any lay witnesses to substantiate any of defendant’s self-reported

o

ffﬁhysical and sexual abuse, physical injuries (including head injuries), prevalence of drug and alcohol abuse
%;\;/ithin Sharp’s family, Sharp’s own history of drug and alcohol abuse, Sharp’s suicide attempts, or any other
géct In particular, Mr. White failed to call any of the fact witnesses referred to in Finding 49 below, all of
;zvhom were available for testimony.

35. Mr. White displayed no awareness of Mr. Sharp’s childhood history beyond the sketchy and often
vague history recounted by the two mental health experts. Mr. White had not conducted, nor had he hired
anyone else to conduct, a mitigation investigation that would have revealed the full extent of the history.

36. At the time he represented Mr. Sharp at the presentence hearing, Mr. White was not aware that if he
did not corroborate Mr. Sharp’s self-reports of his brutal and horrific childhood (and other self-reported facts)
the sentencing judge would be obligated by law to give such self-reports little or no weight.3 !

37. Trial defense counsel had ample opportunity to become aware of the relevant law on a defendant’s
self-reported abuse. State v. Stokley, 182 Ariz. 505, 898 P.2d 454 (1995) — one of the authorities cited for this
proposition by the Arizona Supreme Court in its decision in this case — dealt with a notorious Cochise County
case of the rapes and murders of two 13-year-old girls over the Fourth of July weekend, 1991, near Elfrida. The
decision affirming Mr. Stokley’s convictions and death sentences was published on June 27, 1995. During the
March 12, 1997, in-chambers discussion about the presentence report, Judge Borowiec referred to Stokley by

name and citation — on a different point, but his reference to the case shows that Stokley was known within the

Cochise County legal community in the mid-1990’s. (R.T. March 12, 1997, at 25-26.) Ms. Macartney, who

*! This court rejects Mr. White’s testimony at the PCR evidentiary hearing that he “would have to assume” that in 1997 he “knew that
self-reported claims of abuse were insufficient evidence in mitigation as a matter of law”. (R.T. July 29, 2008, at 24.) Mr. White’s
testimony is not credible. He did not call any fact witnesses, did not subpoena any fact witnesses, and offered no records or
documents of any kind at the presentence hearing. His conduct indicates that he did not know about the need to corroborate self-
reports. Mr. White also testified at the PCR hearing that he had read the Stokley decision, but could not recall if he read it before or
after Sharp’s presentence hearing. (/d at 102-103.)
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E@i)oke for Mr. Sharp at the time of sentencing, referred to the facts of the Stokley case — although not the

el .
;;Supreme Court’s decision.*

(U
Eﬂ 38. Mr. White did not introduce or seek to introduce into evidence any records or documents at the
L1

spresentence hearing.*®
L

izl» 39. Trial defense counsel did not present any evidence or argument to counter the State’s allegation that
the murder was especially heinous, cruel, or depraved.

40. Both defense counsel appeared with defendant at the sentencing on April 07, 1997, but Ms.
Macartney, who had not participated in the presentence hearing the previous month, was the attorney who spoke
for Mr. Sharp. R.T. April 07, 1997, at 4 et seq.

41. On April 07, 1997, defendant was sentenced to prison terms for the kidnapping and sexual assault,
and to death for the murder. (Because the present PCR proceedings pertain only to the death sentence, there
will be no further discussion of the sentences for the other two crimes.) In connection with the death sentence,
the sentencing judge rendered a Special Verdict in accordance with the law in effect at the time.

42. In its Special Verdict, the court found beyond a reasonable doubt the existence of one aggravating
circumstances under A.R.S. §13-703(F)(6), as that statute existed at the relevant time: that the killing was
committed in an especially heinous, cruel, or depraved manner.

43. In its Special Verdict, the sentencing court considered and rejected certain mitigating circumstances
alleged to exist by the defense:

(a) The court considered and rejected defendant’s allegation of the statutory mitigating factor

that his capacity to appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of

law was significantly impaired, but not so impaired as to constitute a defense to prosecution. In the course of so

32 She did so in an apparent effort to show that what Stokley, and his co-defendant Brazeal, did to the two girls was worse than what
happened to Ms. Coughlin, “and one of those boys [Brazeal] is eligible for parole in about 20 years.” R.T. April 07, 1997, at 6-7. At
the time the two girls were murdered, Brazeal was 20 years of age, and so might be considered a “boy,” but Stokley was 38 years of
age and could not be so considered.

3 At the PCR evidentiary hearing, Mr. White testified that he had certain documents — although he was vague about what those
documents were — and intended to introduce them, but that he simply “forgot” to do so. R.T. July 29, 2008, at 92-94. He
acknowledged that failing to introduce documents into evidence “was not a tactical decision.” Id at 94
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%

{t oing, the court addressed the testimony of Drs. Streed and Geffen, rejecting Streed’s opinion and noting that

v

zz}effen did not offer a clear opinion. The court found that although defendant had shown “some degree of
fore

fﬁ%ersonality disorder or antisocial personality,” it found that he had failed to establish “agitated dementia” or that
iy

fif any other way defendant’s capacity to appreciate the wrongfulness of his conduct or to conform his conduct
H
iilo the requirements of law was significantly impaired.

(b) The court considered and rejected defendant’s allegation of the statutory mitigating factor of
his age, which was twenty-four at the time of the murder. The court noted that defendant was living “an adult
lifestyle.”

(c) The court considered and rejected defendant’s allegation of the non-statutory mitigating
factor of his lack of a prior felony conviction. The court noted that, while it was true that Mr. Sharp did not
have any prior felonies, he had eight misdemeanors, and so his “lack of a prior felony record [was] not a
sufficient mitigating circumstance to outweigh” the one aggravator.

(d) The court considered and rejected defendant’s allegation of the non-statutory mitigating
factors of prospect for rehabilitation; good behavior while incarcerated; remorse; adoption of new goals; lack of
future dangerousness while confined to prison; the giving of felony-murder instruction; and any other possible
mitigating circumstances. The court also considered and rejected defendant’s claim of police negligence,
finding: “The defendant’s claim of shared or deflected responsibility is not a non-statutory mitigating
circumstance. The court finds no police negligence, and that a delayed response to a crime, if it could be so
characterized, is not a non-statutory mitigating circumstance.”

44. In a section entitled, “Additional Findings and Conclusions,” the Special Verdict provided, among
other things, “There are no mitigating circumstances, statutory or non-statutory, proven by a preponderance of
the evidence sufficiently substantial to call for leniency,” and, “Considering the claimed mitigating

circumstances, even if found to exist, balanced against the aggravating circumstances found to exist, they would

not be sufficiently substantial to call for leniency.”
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f'%"i
i

45. The Arizona Supreme Court affirmed defendant’s conviction and sentence on direct appeal. Stafe v.
Esharp, 193 Ariz. 414,973 P.2d 1171 (1999). On appeal, the State argued that Mr. Sharp’s self-reports of sexual
Pt

ﬁéfnd physical abuse and injury (and other matters) were properly disregarded by the sentencing court, and the

L

;Arizona Supreme Court agreed. State v. Sharp, supra, 193 Ariz. at 425, 41, 973 P.2d at 1182.
(R3]

é‘; 46. The Arizona Supreme Court conducted an independent review of the aggravating and mitigating

factors and agreed with the sentencing judge that there was no mitigation sufficiently substantial to warrant
leniency. State v. Sharp, supra, 193 Ariz. at 423-426, 9932-48, 973 P.2d at 1180-1183.

47. The Arizona Supreme Court also found a lack of any “causal connection between his traumatic
childhood or history of substance abuse and his actions on the night of the murder.” State v. Sharp, supra, 193
Ariz. at 425, 942,973 P.2d at 1182.

48. During the present PCR proceedings, current defense counsel sought and obtained approval to hire a
qualified mitigation specialist, Keith Rohman, who was instrumental in identifying and locating the witnesses
referred to in Finding 49 below and in making them available to testify at the PCR evidentiary hearing.

49. At the PCR evidentiary hearing, the defense called numerous fact witnesses who testified concerning
the horrific abuse, sexual and physical, inflicted upon Kyle Sharp over the course of many years when he was a
child; about his mother’s participation in the physical abuse of the defendant and her failure to protect him from
the sexual abuse once she learned about it; about the severe and repeated domestic violence Kyle witnessed;
about the severe dysfunctionality of his extended family; about his abandonment by his mother (for a brief but
significant period when he was quite young) and later by his father; and about the consequences to him and to
others. There is no need to discuss all of the witnesses (or even all of what each listed witness had to say).3 4
Here are the key fact witnesses and some of the facts they testified about:

(a) Linda Dixon was a nurse and drug and alcohol abuse counselor at the Koala Centers in

Indiana from 1982 to 1988. (R.T. February 11, 2008, at 24 et seq.) She testified about records from Koala

showing that Kyle Sharp’s treating doctors considered life stressors on him to have been severe. (Id. at 33.)

3* In particular, the court will concentrate on those matters that directly relate to Kyle Sharp.
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fgpeciﬁcally, he had grief and loss issues resulting from the divorce of his parents when he was two (id. at 34),

™

ggnd abandonment issues resulting from a lack of contact with his father from the time he was two until he was
%Etilirteen (id. at 35). The problem of abandonment by the father was exacerbated by the father’s having told Kyle
;;;1 May 1988, when defendant was seventeen years of age, that he (the father) didn’t want to see Kyle and that
%iie (Kyle) was worthless. (Id.) In June 1987, when Kyle was sixteen, his best friend killed himself. (/d. at 37.)

o

In 1986, both his maternal grandmother and his maternal great-grandmother died. (/d. at 38-39.) The Koala
records also show a “history of alleged sexual abuse by [defendant’s] stepbrother four to five times at age six.”
(Id. at 39.) Ms. Dixon agreed with a question that all these stressors provided “a recipe for emotional and
mental health chaos”, stating: “He has no coping skills. He has abandonment, fear of abandonment issues. He
isn’t able to process his emotions. He doesn’t know the difference between love and hate.” (/d. at 40.) He
would, accordingly, be susceptible to progressively severe drug and alcohol abuse. (/d.) Defendant’s “lengthy
legal history including placement at the Indiana Boys’ School and Star program,” exacerbated his abandonment
issues and worked as a life stressor. (/d. at 41.) His suicide attempt at sixteen years of age showed him to be
“very unstable.” (Id. at 44.) Although defendant worked many of the required steps, relapses are common and
the prognosis for Sharp was stated to be “poor.” (I/d. at 58-59.) Although defendant stated that his mother
supported his treatment, neither of his parents visited with him during the six weeks that he was at Koala, and in
particular missed family week, which is a very important time for parents to participate in the preparation of a
treatment plan. (/d. at 62.)

(b) Terry Miller was Kyle Sharp’s stepmother, having married his father, Dale Sharp, in the
early 1980’s. (R.T. February 11, 2008, at 89.) She knew Toni Phelps, Kyle Sharp’s mother, who was married
to Harry Phelps. Harry Phelps was an abusive alcoholic, who used to refer to Kyle as “a little son of a bitch.”
(Id. at 103.) Kyle told her that Harry used to beat him and that he (Kyle) was afraid of Harry. (Id.) Kyle, who
moved in with Dale and Terry when he was eleven or twelve, reported having been molested by Barry Phelps,

Harry’s son. Dale confronted Harry, but Harry did nothing about it. (/d. at 105-108.) Dale and Terry reported

the molestations to Kyle’s probation officer, Lynn Collins, and to a woman who worked for the welfare
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’égepartment, Carolyn Perry, but nothing was done. (/d. at 108-109.) Terry testified about Kyle’s attempt, at age
;:;éwelve, to commit suicide by cutting his arm with a tin can lid. (/d. at 110-111.) While Kyle lived with Terry

%fﬁnd Dale, he would hoard food under his bed, apparently because food had been scarce at Harry Phelps’s house.

Lt

gﬂd at 111-112.) Once Kyle was crying in his bedroom; when Terry went to investigate, Kyle asked, “Why
H
;;«:I;lon’t you kiss me goodnight and say I love you?” Terry “told him that I didn’t want to push myself on hm, but

B

I would do it from then on. And Idid.” (/d. at 110.) Terry believed that Toni exacted revenge against her and
Dale by giving Kyle chocolate before returning him from a visit. Because Kyle is allergic to chocolate, Kyle
became ill. (/d at114.)

(c) Kathy Ferguson was Kyle Sharp’s art teacher in high school. (R.T. February 11, 2008, at
139-140.) Kyle Sharp was about as alone and isolated as any student Ms. Ferguson had ever taught, and he
often seemed sad or depressed. (Id. at 153-154.)

(d) Dr. Ramond K. Kincaid is a medical doctor, now retired, who treated Kyle Sharp at the
Tipton County (Indiana) Memorial Hospital for various matters. (R.T. February 12, 2008, at 6 et seq.) The first
incident was in December 1975, when defendant was five years of age, when he broke his arm. The child
reported that it happened when he was wrestling with a cousin. (/d. at 14-15.) The second occurred in August
1976, when defendant was still five. The child said he had fallen at home and had a laceration on the right side
of his forehead, requiring five stitches. (/d. at 21.) The third incident was a suicide attempt in November 1984,
when defendant was fourteen. (/d. at 23.) The doctor and a mental health professional recommended that
defendant be transferred to an adolescent psychiatric program at another hospital. (/d. at 24.) Defendant’s
mother, Toni Phelps, rejected the recommendation and removed Kyle from the Tipton County Memorial
Hospital against medical advice. (/d. at 25-26.) In May 1985, when defendant was still fourteen, he ran into a
car while riding a bicycle and hit the car’s windshield face first. (/d. at 31-32.) The fifth incident was
defendant’s hospitalization, in November 1991, when he was twenty-one, for alcohol poisoning; the hospital

records state that it was uncertain whether the alcohol overdose was accidental or a suicide attempt. (/d. at 37
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